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WILMER, CUTLER & PICKERING

2445 M STREET, NW. 4 CARLTON GARDENS
LONDON SWIY SAA
WASHINGTON,D.C. 20037-1420 TELEPHONE Ol (447)) 839-4466
. FACSIMILE Oli 4471) 839-3537
LYNN R CHARYTAN TELEPHONE (202) 663-6000 RUE DE LA LOI 1S WETSTRAAT
FACSIMILE (202! 663-6454 B-1040 BRUSSELS
DIRECT LINE (202} TELEPHONE Ol (322 231-0903

663- 6455 FACSIMILE Qll (322) 230-4322

FRIEDRICHSTRASSE 95
BRIEFKASTEN 29
C-ia7 BERLIN
TELEPHONE Oll (4930} 2643-360 |

Aprl l 1 0 ’ 19 95 FACSIMILE ON (4930 2643-3630

VIA MESSENGER

Mr. William F. Caton R T
Acting Secretary e
Federal Communications Commission _— N
1919 M Street, N.W. T g
Room 222, Stop Code 1170 ’

Washington, D.C. 20554 ol

RE: Ex Parte Correspondence Concerning
Applicability of Designated Entity
Rules to LLCs in PP Docket No. 93-253

Dear Mr. Caton:

Due to a copying error, a line was missing from page
two of the letter we filed on April 7, 1995, regarding the above-
referenced matter. Please accept the attached, corrected copy of
that letter for filing in lieu of the copy filed on April 7.

Thank you.

Sincerely, ‘
/:::g‘égf
- , /\
nn Charytan
cc: Kathleen Ham

Rosalind K. Allen
Peter Tenhula

Jay Markley

Lisa Warner
Andrew Sinwell
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WILMER, CUTLER & PICKERING

2445 M STREET, 'NW. 4 CARLTON GARDENS
LONDON SWIY SAA
WASHINGTON.D.C. 20037-1420 TELEPHONE Oil (447! 839-4466
— FACSIMILE Ol (4471) 839-3537
LYNN R, CHARYTAN TELEPHONE (202! 663-6000 RUE DE LA LOI IS WETSTRAAT
FACSIMILE (202) 663-6454 B-1040 BRUSSELS
DIRECT LINE (202! TELEPHONE Ol (322) 2310903
663-6455 FACSIMILE Ol (322) 230-4322
FRIEDRICHSTRASSE 95
BRIEFKASTEN 29
D-I0N7 BERLIN
TELEPHONE Ol (493Q) 2643-360 |
Apr i l 7 P 1 9 9 5 FACSIMILE Ol (4930} 2643-3630
VIA MESSENGER oL P —
Ms. Kathleen Ham -
Commercial Radio Division WDy e
Wireless Telecommunications Bureau A
Federal Communications Commission Lo
2025 M Street, N.W. -- Room 5202

Washington, D.C. 20554

RE: EX Parte Correspondence Concerning
Applicability of Designated Entity
Rules to LLCs in PP Docket No. 93-253

Dear Ms. Ham:

This letter responds to questions raised in our March
3, 1995 meeting to discuss our previous filings of record with
the staff of the Wireless Bureau, the Office of Plans and Policy,
and the Office of General Counsel, regarding creation of a
limited liability company ("LLC") as a woman/minority controlled
designated entity for the purpose of holding PCS entrepreneur
block licenses. The designated entity that we have proposed
would be organized as an LLC under the laws of the State of
Maryland. The LLC's control group would hold at least 50.1% of
the voting interest and 25% of the equity in the entity. 1In
addition, except for one non-minority male, the control group
would be composed entirely of qualifying individuals or entities,
and these qualifying individuals or entities would hold more than
50.1% of the control group's voting interest. While this
structure would be permissible under the rules for a corporate
designated entity, it would disqualify a partnership for
designated entity status. See e.g., Erratum, PP Docket No. 93-
253 § 2 (Jan. 10, 1995).

Under Maryland law, in both general and limited
partnerships, a general partner has at least apparent authority
to act for and bind the partnership unless the general partner in
fact lacks such authority and the party with whom that partner is
dealing is aware that the partner lacks such authority. See Md.
Corps & Ass'ns Code Ann. §§ 9-301(a), 10-403(a) (1993). Because
a limitation in the partnership agreement does not necessarily
provide a third party with knowledge that a general partner lacks
requisite authority, any general partner could theoretically bind

the partnership.



However, in Maryland, the doctrine of apparent
authority does not extend by statute to members! of an LLC if a
limitation of such authority is included in the LLC's articles of
organization. Section 4A-401(a) (3) of the Corporations and
Associations Article of the Annotated Code of Maryland permits
the parties forming an LLC to include in the articles of
organization (which would be filed with the Maryland State
Department of Assessments and Taxation at the time of the LLC's
creation) a provision removing the authority of a member to act
for the LLC solely by virtue of membership. Under Maryland law,
therefore, a limitation in the articles of organization ensures

that:

(i) No member of the limited liability company is an
agent of the limited liability company solely by virtue
of being a member, and no member has authority to act
for the limited liability company solely by virtue of
being a member; and

(ii) Each person dealing with a member is presumed to
have knowledge that the member has no authority to act
for the limited liability company solely by virtue of
being a member. Md. Corps & Ass'ns Code Ann. § 4A-
401 (a) (3) .

Thus, under Maryland law, a limitation in the LLC's articles of
organization, filed with the state, provides constructive
knowledge to third parties and removes the requirement for actual
knowledge that a member's authority is limited. Moreover, once a
limitation on members' authority is included in the articles of
organization, it cannot be amended without the unanimous consent
of all members. Md. Corps. & Ass'ns Code Ann. § 4A-204(c).
Copies of the applicable statutory provisions are attached

hereto.

Accordingly, with the § 4A-401(a)(3) limitation in the
articles of organization, a member of an LLC would have no
greater authority to bind the LLC than a shareholder would have
to bind a corporation. This critical distinction between
partnerships and LLCs suggests that the corporate model control
group requirements should be applied to LLCs governed under state
laws such as Maryland's, at least with regard to the type of
centrally-managed LLC that we described in our previous letter on
this matter. As we have noted, in this case the LLC would be
centrally governed by managers or directors whose duties and
responsibilities would be similar to those of a corporation's
board of directors. Day-to-day operational and management
responsibility would be vested in this managing board. 1In
addition, as with a corporation, the managing board would have

v Members are those individuals or entities holding an
ownership interest in the LLC.



authority to appoint a CEO, President, and other officers with
functions similar to those of corporate officers.

Because there are significant tax advantages to the LLC
structure for financial investors in the LLC (and to the LLC
itself), the ability to organize and preserve limited liability
in this fashion would promote the ability of such a designated
entity to raise financing, a primary goal of the Commission's
designated entity rules.

For these reasons, we request confirmation that a
Maryland LLC organized as described above will be governed by the
rules applicable to a corporation seeking to qualify as a
designated entity. Two copies of this letter have been provided
for filing in the above-referenced docket.

Sincerely,

)

% Lk

cc: Rosalind K. Allen
Jay Markley
Lisa Warner
Peter Tenhula
Andrew Sinwell
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§ 4A.204 ANNOTATED CODR ofF MARYLAND

(6) Acquire by purchase ar in any other manner, tuke, receive, own, hold,
improve, and otherwise deal with any interest. in real or personal property,
wherever located:

(6) Issue notes, bonds. and other obligatione and secure uny of them hy
mortgage nr deed of trust or sevurity interest of any or all of its assuts;

{(7) Purchase, take, receive, subseribe for or othierwise acquire, own, hold,
vota, use, employ, sell, mortgage. loan. pledge, or otherwise dispuse of and L
utherwise use and deal in and with stock or other interests in and obligationy
of othor corpurations. associations, ganeral or limited partnerships, limited .
liability companics, foroigu limited liability companias, business trusts, and :
individuals;

(8) Invest its surplus funds. lond money in any manuer which may be
appropriate to enable it to carry v the operations or fulfill the purposes set
forth 1 its articles of nrganization, and take aud hold real property and "
pereonal property as security for the payment of funds so loaned ur invested;

SETseee: T

(9) Elect or sppeint agents and dufine their dutles and fix their compen- 1
sation; !

{10) Sell, convey, moriguge, pledge, lease, sxchange, transfer, und other- ,
wisu dispose of all ar sny part of its pruperty and assets;

{11) Be a pruimnoter, stockholder, partner, member, ussociate, or agant of
any corporation, partnership, liinited llability company, foreign limited liabil-
1ty cormpany, foint ventnre, trust, or other eulerprise;

{12) Indemnify aud hold harmless any member, agent, or employee from
und against any and all claims and demands. except in the case of action ur ,
failure to act by the member, agent, or employee which constitutes willful ¥
misconduct or reeklessness, and subject to tha standards and resirictions, if
any, set forth 1n the articles of organization or operating agreemcnt;

(13) Make and alter operating agreements, not inconsistent with its arti.
cles of organization or with thu laws of the State, for the administration and
regulativn of the ailairs of the limited liability company;

(14) Ccase its activittes and dissnlve; and

(15) Do aevery other act not incunsistent with iaw which is appropriate Lo
promote and dttain the purposes set forth in its articles of organizatian. (1992,
ch. 53R}

SE S
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§ 4A-204. Articles of organization.

(2) Contents. — The articles of organization shall set forth:

(1) The name of the limited liability company;

(2) The latest date on which the limited liability company is to digoolve;

(3) The purpose for which the limited liability company is formad:

(4) 'I'he address of its principal office in this State and the nawme and
address u[ its resident agent; and

{5) Any other pruvision, not inconsistent with law, which the members
elect 10 set out in the articles, including, but not limited to, a statemecail that
tho authurity of members to act for the limited ligbility company solely by
virtue of their being members 1s limited. ¢

180




LSBeA.P.A. CO. TEL:410-3281-6430 Mar

CURPURATIONS AND ABSSOCIATIONS § 4A-206

(h) Exclusions. — It is not necessary to set. ont. in tha articles of organiza-
tion uny of the powers enumerated in this title.
(c) Amendments. — An amendmaent to the articles of organization shall be:
(1) In writing;
(2) Approved by unanimous consent of the mwmbers;
(3) Exernted under tha provisions of § 4A-206 of this subtitle; and
(4) Filed for record with the Department. (1992. ch. 536.)

§ 4A-206. Certificate of correction.

{a) General rule. — If any document flled with the Department under this
titlo contains any typographical crror, crror of tranacription, or other techni-
cal error or has beon defectively executod, the dncnment may be corrected by
the filing of a certificate of currectivn.

(b) Required contents of certificats. - A certificatc of correction shall set
forth:

(1) The title of the document being correcied;

(2) The name of each party to the document being corrected;

(3) The date that the document being corrected was filed: and

(4) The provision in thc document as previously filed and as corrected
and. if execution of the documeant. was defective, the manner in which it was
defective.

(¢) Limitation of use. — A certificate of corrcction may not make any other
change or amendment that would not have complied in all raspects with the
requirements of this article at the timue the document being corrected was
filed.

(d) Execution of certificats. — A certificate of correction shall he exanited
in the same manner in which the document being correvled wus required to be
executed.

(¢) Change in ducuinent’s effective date; rights and liabilities not atfected.
— A cortificate of correction may not:

{1) Change the effective date of the dacuiment being corrected; or

(2) Affect any right or liabilily acvrued or incurred before its filing, ex-
cept that any right or liability incurred by roason of the crror or defect being
corrected shall be extinguished by the filing if the persnn having the right has
not dotrimentally relied on the original docwienl. (1992, ch. 536.)

§ 4A-.206. Execution of articles and certificates.

(a) Signatories. — Articles and certificatcs required by thia title to be filed
with the Department shall be executed in the following manner
(1) Articlos of organization shall be executed by any iudividuul autho-
rized to do so by the persons forming tha limited liability company; and
{2) Articles of amendment, arlicles of merger, certificates of correction,
articler of dissolution, articles of continuation, and articles of cancellation
shall be executed by an authorized person.
(b) Power of attorney. (1) An authorized person may sign any urticles vr
certificates by an attorney in fact.

181
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CORPORATIONS AND ASSOCIATIONS

16:45 No

§ 4A-401

§ 4A-302. Partics to actions.

A member of a limited hability rompany is not a proper party to a proceced-
ing by or against a limited liubility company. solely by reason of being a
member of the limited liability company, except:

(1) Where the object of the proceeding is to enforce a member's right
against or liability to the limited liubility company: or
(2} As provided in Suhtitle 8 of thie title. (1992, ch. 536.)

§ 4A-303. Limited liability company property.

(a) Acquisition. — Roeal and personal property owned or purchiused by a
limited liability compuny may be acquired in the name of the limited liability
company.

{b) Binding effect of documantation. — An instrument or document for the
acquisition, mortgage, or dispusition of property of the limited liability eom-
pany shall be valid and binding upon the limited liability company if executod
by 1 or more authorized persons. (1992, ch 536))

Subtitle 4. Relationship of Members to Each Otlier.

§ 4A-401. Mcmber as agent of company.

(@) In general — (1) Except as provided in paruyraph (3) of this subsection
ur iu the operating agreement, aach membar is an agent of the limited liabil-
ity company for the purpose of its business.

(2) Fxcept as provided in paragraph (3) uf this subsection, the act of fach
member, including the exeeution in the namec of the limited liabilily company
of any instrument, [ur apparently carrving on in the ususl way the business of
the limited liability company of which tho person is a member, hinds the
limited liability company, unless: )

(i) The member 50 acting has in fact no authority to act for the limited
liability company in the particular matter; and

{ii) The person with whom tho member is dwuling has actual knowledge
of the fuct that the member has no such authority.

(3) If the articles uf urganization contain a statement that the authority
of members to act for the limited liability cumpany solely by virtue of their
beiay members is limited:

(1) No membe: uf the limited liability compsany is an agent of the lim-
tted lishility company solely by virtue of being a member. and no memher has
authority 1o act for the limited liability company solely by viriue of being a
member; and

(i) Each poroon dealing with u rnember {s presumed to hava knowledge
thut the member has no authority to act for the limited liubility company
solely by virtue of being a member.

(b) Agency established through proof or estoppel. — Notwithstanding a
provigion 1n the articles of arganization or operating ugreement that the au-

195
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§ 4A-402 ANNOTATED COLE Ur MARYLAND

thority of @ member to act for the limited hiability company solely by virtue of
being 4 member is limited, a poroon dealing with a member may establish:
| (1) That the member is an agent of the limited liability company; or

(2) ‘T'hat the limited liability company should ba estopped from denying
that the member was its agent.

(¢} Nonbinding acts. — Unless the act of a member is authorized by the
limited liability company, the act of a juember that i8 not. apparently for the
carrying on of the business of the limited liability compuny in the usual way
does nat bind the limited liubility company.

(d) Acts requiring ynanimous congent o ubandonment of huisiness. - Un-
less the members unanimously consent or unlcas all othier members hava
abandoned the busincss, no member has authority to:

{1) Awsign the property of the limited liability company in trust. for credi
tors or on the assigneo’s promise to pay the debte of the lhmited lability
cermpany;

{2) Dispuse of the goodwill of the business;

{3} Do any other act which would make it imposgsible to carry on the
ordinary business of the limited liability company;

(1) Confess a judgment; or
18 (5) Snhmit a limited liabiliLy company claim or liability to arbitraiion or
I reference. (1992, ch. 53R )

3
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§ 4A.402. Operating agreement.

(u) In generai. — Exeopt for the roquirement set forth in § 4A-104 of this
subtitle that certyin consents he in writing, members inay enter 1nto an oper-
; ating agreement to regulate ur ostablish any aspect of the affairs of the lim-
ited liability company or the rclations vof its members, including provisions
establishing:

g (1} The manner in whicli the business and affairs of the limited liability
compuny shall be managed, controlled, aud operated, which may include the
granting of exclusive authority to manage, control, and vperate the iimited
liabjlity company to porsons whu are not membars;

(2) The manner in which the members will share the assefs and earnings
of the limited liability company;

(3) The rights of thc members (o assign all or » portion of their interests
| in the limited liability eompany;
! {4) The circumstances in which any assignee of a member’s interest may
Le admitted as a member of the limited liability company;

(6) (1) The right to have and a proccdure for Lhiuving a member’s interest
in the limited liability comnpany evidenced by a certificate issued by the lim-
ited liability company;

{ii) The provedure for assignment, pledge, or trunsfer of any interest
representad by the certificale; and v
(iify Any other provisionc dealing with the certificate; and
1 (6) The method by which the aperating agreement wuy from time to time
18 be amended
|
|

+

R

19

TR T g e S e R

e e e a7 e g e i e o



LSBER.P.A.

ly by virtue of
nay astahligh-
* company; or
from denying

wrized by the
rently for the
-he usual way

arnAes. — IIn.
1iembers huave

rust for credi-
rted liability

carry on the

arbitration or

A-404 of this
into an oper-
rs of tho lim-
ng proviginng
aited liability
y inelude the
& the limited
and earnings
heir intarests

interest may

ber's interest
d by the lim-

‘dny interest

and
1 Litne W Litte

CC.

TEL:410-381-6430 Mar 13,95

CORPORATIONS AND ASSOCIATIONS § 4A-404

(b} Initial agreement. — (1) (i) The initia) operating agreement shall be
agreed to by all porcone who are thon members. . .

(ii} Unless the articles of orgamization specifically require otherwise,
the operuting agreement ueed not be in wriling.

(2) If tho operating agreemont does not provide for the method by which
the operating agreement may be amended. then all of the members must
uyree to any amendment of the operating agreement.

(3) An amendmant to an spersting agresment must be evidenced by a
writing signed by an authorized person if:

(i) The oporating agrecment io in writing;

(i) The amendment was adopted without the unanimous consent. nf
meumbers, ov

(iti) An interest in the limited liability company has been sseignced to a
person who has not been admitted as a member.

(4} A copy of any writton amendment to the operating agreement shall Lo
deliverad to each member who did not consent to the amendment and to each
assignee who has not been admitted as a member.

(¢) Enforeement. — (1) A court may enforce an operating agreement by
injunction or hy granting such other relief which the eanrt in its discretion
deterimines W be fuir and sppropriate in the circumstances.

{2) As an alternative 1o injunctive or othor cquitable rclicf, when the
provisions of § 4A-903 of this title are apphicable, the court may order dissoin-
tion of the limited liability company. (1992, clL. 536.)

§ 4A-403. Consent by members.

Unless utherwise provided in this title or in the operating agreement:
(1) Members shall voto in proportion to thcir respective interests in
profits of the limited liability company: and
(2) Decisions concerning the affairs of the limited liabilily company shall
raquire the consent of members holding at least a majority of the interests in
profits of the limited liability company. (1992, ch. §36.)

§ 4A-404. Unanimous consent of members.

Wherever this title requires the unanimous eonsant of members ta allow the
limited lability company (v act:
(1) The consent shall be in writing; and
{2) The operating agreement may provide that the action may be taken
on conasent of less than all of the mombers or that the consent of cerluin

members ar cisases of membars 1s not required to take the action. (1992, ch.
536.)

197
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CORPORATIONS AND ASSOCIATIONS § 8-301

Bunk v. Newrath, 261 Md. 321, 275 A 2d 495
(1871).

ll}-I.:mm, deod of trust by partner wasg in-.
valid. — A deed of trust given by a partner to
secure a note was invalid, as he sought to con-
vev. a8 individually owned property. that
which was partnership property. Madison Nat'l
nunk v. Newrath, 261 Md. 321, 275 A.2d 495
11971h

The legal title of individunl purtners is
sn cmpty technicality. Madison Natl Bank
v. Newrath. 261 Md. 321, 275 A.2d 495 (1971

With tho exception of purchase for vajue
without notice, the lepal title of individuul
partners is an cmpty technicality. Madison
Nat'l Bank v. Newrath, 261 Md. 321, 275 A.2d
466 (1971).

Thus, purchagser may obtain specific per-
formanco of contract Lo convey. — The pur-
chuaser could obtain specific performance of the
contract executed by one partner to convey
partnership real estate. Madison Nat'] Bank v.
Newrath, 261 Md. 321, 275 A.2d 495 (1971).

And the signature of one of two partners
was sufficient to convey title to partnership
property. Madison Nat] Bank v. Newruth, 261
Md. 321, 275 A.2d 495 (1871).

Agreement as to title of property upon
dissolution of partnership. — Where the
partners bought property and took title as juint
tcnants, but had agreed that upon the termina-
tion of the partnorship the property should bo
held in tenancy 1n common, the court upheld
the agrrement with respect to title cffective
upon dissolution of the partnership. Madison
Nat'l Bank v. Newrath, 261 Md. 321, 275 A .2d
496 (1971,

Effect of ngreement at partner’s doath.
— Undor tho oxpress torms of Lthe partnership

agreement, (t was held that the interest of one
purtner in partnership reul estate paseed upon
his death under the terms of his will and did
not vest in the surviving partner. Williame v.
Doveil, 202 Md. 351, 96 A.2d 484 ({1953).

Effect of access to documents. — Since
partners have cumplete access to partnership
hooks but huve no access to a partner’'s per-
sonal papers, the fact thut defendant’s parthiers
had such accoss strongly suggests that the doc-
uments are partnarship books. United States v.
Mandel, 437 F. Supp. 258 (D. Md. 1977), afT'd
in part. vacated in part on other grounds, 591
F.2d 1347 ath Cir. 1979).

Fact that records contain many entrics
that are purely personal in nature does not
cstablish that they are not partnership prop-
erty. United States v. Mandet, 437 F. Supp.
258(D. Md. 1977}, affd in part. vucaled in part
on other grounds. 591 F.2d 17147, aff'd. 602
F 2d 653 (4th Cir. 1979).

Documenta were not an aitorney's per-
sonal pupers simply beeause he had the
right to posscss or destroy them after they
were used for partnership purposes. United
States v. Mandel. 437 T. Supp. 258 (D. Md.
1977), afTd in part, vacated in part on other
grounds, 591 F.2d 1547, affd, 602 F.2d 633
f4th Cir. 1979

Day-timer forms used by an uttorney to
prepare client billingy, which were pur-
chased with partnership funds tor use in part-
pership buminess, were partnership property.
United States v. Mundel, 457 F. Supp. 258 (D.
Md. 1977}, afl'd in part, vacated in part on
other grounds, 581 F.2d 1347, aff'd, 602 F.2d
653 (4th Cir. 1979

Mar 13,85

Subtjtle 3. Relations of Partners to Persons
Desling with the Partnership.

§ 9-301. Partner agent of partnership.

(a) Acts of partners bind partnership. — Every partner is an agent of the
partnership for the purpose of its business, and the act of every partner,
including the execution in the partnership name of any instrument, for uppar-
ently carrying on in the usual way the business of the partnership of which he
is a member binds the partnership, unless the partner so acting has in fact no
authority to act for the partnership in the particular matter, and the person
with whom he is dealing has knowledge of tho tact that he has no such author-
ity.

(b) Nonbinding acts. — An act of a partner which is not apparently for the
carrying on of the business of the partership in the usual way does not bind
the partnership unless authorized by the other partners.

347
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(c) Authority of partners. — TInless authorizcd by the uther partners or
unless they have abandoned the business. one nr more but lees than all the

purtners have no aunthority to:

{1) Assign the partnership property in trust for creditors vr vn the as-
signee’s promise to pay the debts of the partnership:

(2) Dispose of the gond will of the business;

(3) Do any other uct which would make it impoessible to carry on the

ordinary business of the partnership;

(4) Confess a judgmont: or

(5) Submit a partnership claim or liability to arbitration or reference.

(d) Acts in contraventian of restriction on authority. — No act of a partner
in contravention of 4 restriction on his suthority thall bind the parinership to
persons having knowledge of the restriction. (An, Cade 1957, art. 734, § 9,

1975, ¢h. 311, § 2.)

Muryland Law Keview, — Fnr discuseion
of the Marvland Unifarm Limitcd Partnorship
Act and the liubility of putative limited part-
ners, coc 30 Md, L. Rev. 399 (L9sU).

Partier ucts as both principal and ugent.
— In a case involving & partnership, the con-
tract of partnerehip constitutcs all of ils 1nem-
hers a9 agente of cach other and each partner
sow both as a priucipal and as the agent of tha
othiers in regard to acts done within tho appar
ent scope of the butiness, purpenc ond agiee-
ment of the partnerehip or for its buneflt. Part-
norghip cascs may Jifler from principal and
agent aisd tuuster and servant rolationahips be-
cause in the nonpartnerthip casus, tho cloment
of control or authorizatien ia important. This 18
nnt 10 in tho cage of a purinership bocauso u
purtnor is alsu 3 principal, and control and av-
thurizacion are generally within his power to
exercine, Kav v, Gitamar 253 Md. 33, 251 A 2d
853 (1969

There must be agiual authorization by
oll of the vther partners bolore Lhe signature
of less than all of tho parinere can confcss a
judrment agsinet the partnership. Shafer Bros.
v. Kite, 43 Md. App. GO1, 408 A.2d 673 (1979).

For “actual wuthorization” there muat he
susie positive evidence of ennxent or ratifi-
cation. Shafer Broa. v Kite, 43 Md. App. 001,
406 A.2d A73 (1979).

Authorisation cannot o implied ss the
ordinary vuurse of business. Shafer Rros. v.
Kite, 43 Md. App. 601. 4Nk A 24 673 (1979).

Conaent of isse than all of the partucrs w
8 confegsod judgmont nute against a part-
nership does Lut uperate to bind the other

partuers to the confessed judgment partion of
the instrumcent. nor any partner actually sign-
ing such an instrumont, unless the viher part-
ners “actuslly authurized” the signing. Shafer
Diws, v. Kitc, 43 Md. App. 601, 406 4 24 673
(WYL IR

Destruction of partnersldp documents.
— Ac an agent of Lhe partnership scting within
thie scope of his authority, & law peartner would
have been entitled tn destroy partnership duvu-
meants with the consent of his purtners, ¢o that
the fact that this consent was given, either ax-
pressly or unpliedly. does nnt alter tho fact
that the daciments are partnership piruperty.
TInited States v. Mandel, 437 F. Supp. 268 (D.
Md. 1977), uffd in part, vacated in part on
other grounds, 531 F 2d 1347, afr'd, 602 ¥.2d
653 (4th Cir. 1979).

Notes oxccuted by voe partner. — A firm
is bound by noles executed by ona partner,
without showing that ha had exproca authority
from hig enpartner, when such authwrity would
be implicd from (e nature of the business.
Cowrscy v, Baker, [ Har. & J. 28 (1826); Hop-
kins v. Bovd. 11 Md. 107 (1857); Bradford v.
Harford Rank, 118 Md. 1, 128 A. 898 (1923),
citing Porter v. White, 39 Md. 613 (1874).

A [irn was bound by notes executed by ono
partner, without ahnwing that he had expiess
authovity from hie copariner, whien the partner
acted within the scupe of hiy authority. Kay v.
Gitwnor, 253 Md. 32, 261 A.2d RA3 (1969),

Applied in Scabaard Sur. Co. v. Richard F.
Kline, In~. 91 Md. App. 236, 003 A.2d 1357
(1992).
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CORPORATIONS AND ASSOCIATIONS § 10-403 |.
I
(v) Filing an answer or other pleading admitting or failing to contest ’
the material allegations of a petition filed against him in any proceeding of
this nature; or
(vi) Seeking, consenting to. or acquiescing in, the appointment of a
trustee, receiver, or liquidation of the general partner or of all or any substan-
tial part of his properties;

(4) Unless otherwise provided in the partnership agreement or with the
consent of all partners, the continuation of any proceeding against him seek- E.
ing reorganization, arrangement, composition, readjustment, liquidation, dis- '
solution, or similar relief under any statute, law, or regulation, for 120 days |
after the commencement thereof or the appointment of & trustee, receiver, or il
liquidator for the general partner or all or any substantial part of his proper- *
ties without his agrcement or acquiescence, which appointment is not vacated ‘
or stayed for 120 days or, if the appointment is stayed, for 120 days after the !
expiration of the stay during which period the appointment is not vacated;

(5) In the case of a general partner who is an individual, the individual’s: B

(i) Death: or ‘
(i1) Adjudication by a court of competent jurisdiction as incompetent to [ 1
manage his person or his property; o

(6) In the case of a general partner who is acting as a general partner by
virtue of being a trustee of a trust, the termination of the trust (but not
merely the substitution of a new trustee); "

(7) In the case of a general partner that is a separate partnership, the Vo
dissolution and commencement of winding up of the separate partnership; Vo

(8) In the caso of a general partner that is a corporation, the dissolution j
of the corporation or the revocation of its charter; or b

(9) In the case of a general partner that is an estate, the distribution by
the fiduciary of the estate’s entire interest in the partnership. (1981, ch. 801,
§ 2; 1982, ch. 17, § 6; 1988, ch. 550.)

f
|
'

Editor's note. — Section 2, ch. 560, Acts limited partnerships formed before, on, or after
1988, providos that this act shall apply to 2ll  July 1, 1988.

§ 10-403. Powers and liabilities.

(a) In general. — LExcept as provided in this title or in the partnership
agreement, a general partner of a limited partnership has the rights and
powers and is subject to the restrictions and liabilities of a partner in a part-
nership without limited partners.

(b) Restrictions on limiting of liability, — A general partner may not limit
the general partner’s liability in the partnership agreement to persons other
than his partners or the partnership. (1981, ch. 801, § 2; 1982, ch. 873.)

Cross referenco. — As Lo similar provisions Dealings covered by principle of utmost
under Maryland Uniform Purtnership Act, see  good faith. — The principle of utmost good
$# 9.301 and 9-404 of this urticlo. faith covors not only dealings and transactions

The purtnership relationship is u fidu- occurring during the partnership but also
clary one, a relation of trust. Allen v. Stein-  those taking place during the negotiations
berg, 244 Md, 119, 223 A.2d 240 (1968). leading to the formation of the partnership.
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§ 10-404

Allen v. Steinherg, 241 Md. 119, 223 A.2d 24U
{19486).

Partner us trustce and cestui quo trust.
— A pArtner in a Lrusise to tho cxtent thal his
duties bind him, & contui que Lrust 88 [ar as tho
dnties that rest v lis copartnors. Allen v
Steinbery, 244 Md. 119. 223 A 24 240 (1866).

Power not specifieally dclegated by
sgreomant presumod withheld. — Power
and autherity uul specifically delegated in a
partirership ugreomont is prasnmed to be withe
hold. Allen v, Steinberg, 244 Md. 119, 223 A.24
240 (198R)

Managing partners particularly nwe o fi-
duciary duty to inactive partners. Allcn v,
Steinberg, 214 Md. 119, 223 A.2d £40 (1966).

Authnrity of maenagiuy partners ox-

ANNOTATED CoD¥. n¥ MARYLAND

cecded. -— Where the aulliority given the
managing partoers was promotion for tha de-
velupruent of 1and, and in thix regard to eccept
titlo to purchused assets and “hold saue for the
bunetit. of the partnership” and "o executa all
neocvasary doeds, bills of sale or any and all
other papery for the conveyance of any and all
of suid ussela in nrder to offcctuate tlic purpose
of amid partnership.” it is difficult to stroteh
cuch autiwricution inte an authorisation for
tlie managing partners to mortgago land withi-
out the partnership recciving the proceods of
thn mortgage, or into s uuthorization for tha
managiLx purtnors to make unsecursd loans to
themselves, particulnrly without advising he
limited partnars of their intent W du 80. Allen
v Steinberg, 244 Md. 119, 223 A.2d 240 (1866)

§ 10-404. Contributions by general partner.
A genarsl partner ;uuy make contributions to the limiled partnership and

share in the profits and loeses of, and in distributinns from, the limited part-
nership as a peneral partner. A general partnes ulso may make enntributions
to and share in profits, losses, and distributions as a limited purtner. A person
who iy both a general partner and a limited partner has the rights and powors,
and is subject to the restrictions and liabilities, of u general partner and,
except as pravided in the partnership agreement, also has the powers, and is
subject w Lhe restrictions, of a limited partner 1o the extent of his participa-
tion in the limited purtnership as s limited partner. (1981, ch. 801, § 2.)

§ 10-405. Voting.

The partnership agreement may grant to all or curtain identitiahla general
partners the right to vote (on u per capita or any other basis), separately or
with all ur any class of the limitcd partners, on any mattar. (1981, ch, 801,
¥ 2)

Subtitic 5. Finance.

§ 10-501. Form of contriition.

The contribution nf a partner may by in cash. property, servicca rendered, or
& promisgory note ur other binding obligation to conlribute cash or property or
to perform rervices. (1981, ch. 801, § 2.)

Former provisions. . For uses decided cash pnyments,” oce Linewsaver v. Slagle. 64
undnr formor requireinont that special part- Md. 465, £ A. 633 (1856); Safe Doponrit. & Trust
ner's contuibution to partpership he in "actual  Cu. v. Cahn, 102 Md. 530, 82 A. 819 (1500).
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